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Question 1 


Juanita owns and runs a business developing and patenting inventions. Her father, Henri 
Grisel, invents a device that simplifies the process of cooking for quadriplegic people by 
access to computer technology. Since Henri’s last marriage, Juanita has been a little 
estranged from her father. When Juanita learns of Henri’s invention from one of her business 
acquaintances, she immediately contacts Henri and invites him to Sunday lunch at her home. 
At the time Henri is couch surfing (almost homeless) and bankrupt after having just divorced 
his third wife. Henri is quite pleased by his daughter’s overture toward, what he interprets as, 
making an effort to reconnect. During the lunch, Juanita “generously” encourages Henri to 
drink her top quality scotch whisky, knowing that her father has a penchant for whisky and 
has, previously, been an alcoholic. 


Over the next few weeks, Juanita stays in close contact with Henri, and eventually invites him 
to live in her large and luxurious home. She encourages Henri to drink her scotch. Eventually, 
Juanita presents Henri with a contract engaging her to patent and market his device. Henri 
says, ‘this looks great. I'll send it to my lawyer to check over, just in case we have missed 
something.’ Juanita says: 


That sounds like an excellent idea. | Know we are family, but that doesn’t mean you 
have to trust me. | know I’ve been emotionally and financially supportive of you, but, | 
guess business is business, after all. 


Henri feels ashamed he considered getting legal advice, so he immediately signs the contract 
saying, ‘Oh, my little Nitty*. Of course, everything will be fine. After all, we are flesh and blood.’ 


[* Henri’s name for Juanita as a child.] 


In fact, the contract is very favourable to her. Henri’s share of the earnings from the patent and 
manufacture of the device are well below the standard rates in the industry. 


During the following months, Henri continues to live with Juanita. Henri invents another device 
that simplifies the manufacture of eye-gaze control technology for people with cerebral palsy. 
He tells her about the invention. Juanita immediately suggests that Henri should engage her 
to patent and market that device too. Henri is reluctant to do so, however, as he is beginning 
to suspect that the first contract was unfair. Henri has started to lose the ability to speak. 
Juanita says: 


If you don’t engage me for this, | will make sure this in litigation for the next 15 years, 
and leak the blueprints to someone else. | will also tell the Doctors that you have 
alcoholic dementia and, then | will have you declared as legally incompetent, and have 
you placed in a locked dementia ward in a nursing home. 


Henri feels snookered, but feels he must sign the contract, knowing that the patent and 
marketing of the first invention will be important for his future inventions, but also that he will 
have no income or career if he is placed in a locked dementia ward. This contract, like the first 
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one, provides for Henri to have a lower share of profits and fewer rights than is standard within 
the industry. 


A patent is issued for both inventions. Due to the Juanita’s efforts, both devices are marketed 
and manufactured and highly successful. The manufacturing is done pursuant to a contract 
between Juanita and a third party manufacturer. 


Henri is now sober, and sadly repeats to himself one of his grandfather’s sayings, ‘Fool me 
once, shame on you. Fool me twice, shame on me’. He has now moved in with his son, Paul, 
who encourages him to see a solicitor to seek legal advice. 


Assess whether Henri is entitled to rescind either contract. 


Question 2 


Cherie owns a motel in Byron Bay, NSW, called ‘Surf Central’. It is very popular. There are a 
number of other motels and hostels nearby. “Surf Central” is renowned for its links to big 
surfing competitions and surfing champions. The champions and ex-champions regularly stay 
there and give surfing lessons on weekends. Every Saturday night, there is a surfing themed 
dance party, and all the surfing instructors — including the champions and ex-champions — 
attend. 


Cherie is contemplating moving to Tenterfield and opening a coffee shop. She puts ‘Surf 
Central’ on the market. Odette, who owns a coffee shop in Glen Innes (near Tenterfield), hears 
on the grapevine that Cherie is thinking of moving to Tenterfield to open a coffee shop. Odette 
contacts Cherie, and offers to swap her business for Cherie’s. Cherie declines her offer. 
Odette, then, agrees to buy ‘Surf Central’. They enter contract negotiations. Cherie confides 
in Odette that: 


1. The Saturday night surf themed dance party brings in a lot of people who drink 
a lot, and gamble on the poker machines. The motel makes most of its money 
from these parties. The champions and ex-champions also lend it a little extra 
cache as an attraction to holiday punters. The champions love the motel and will 
definitely keep the connection with this place, even after it is sold; and 


2. Takings every week are around $10,000. 


Odette is pleased to hear this, as she needs to make $5,000 per week to pay off the loan she 
took out on her business in Glen Innes, as well as cover the running costs of the motel. 
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Odette and Cherie sign a contract, which includes the following term: 


The vendor warrants that she will not engage in any business relating to motels and 
dance parties or related enterprises within 50 kilometres of ‘Surf Central’ for a period of 
five (5) years. 


Three months later, Cherie opens a Surf themed bar called ‘Aloha Surfer’s Delight’. It is about 
1 kilometre from ‘Surf Central’. She commences running a surf themed event every Saturday 
night, and offers discounted surf themed cocktails and prizes for best dressed surfer. When 
they are in Byron Bay, all the surfing champions and ex-champions are at ‘Aloha Surfer's 
Delight’. They all stop visiting ‘Surf Central’ on Saturday night, even after Odette offers them 
higher payments to come back. 


Odette commences losing more and more money. Initially, the weekly takings were $4,000 
per week. After the talent stop attending, the takings plummet to $2,000 per week. Odette is 
financially stressed and worried that she may end up losing this business plus her business in 
Glen Innes. Nine months after the purchase of ‘Surf Central’, it continues to run at a loss. 
Odette is considering selling it below cost, i.e. at a loss. 


Are the two statements, made during negotiations mere sales puff or something else? 
You should assume that neither statement is incorporated as a term of the contract. 
Can Odette stop Cherie from continuing to run ‘Aloha Surfer’s Delight’? 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


4 


